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A. IDENTITY OF PETITIONER AND COURT OF 

APPEALS DECISION 

Jeremy Simmons asks this Court to accept review 

of the Court of Appeals decision dated 10/25/2021 

terminating review. RAP 13.3; RAP 13.4. 

B. ISSUES PRESENTED FOR REVIEW 

1. Did the court violate Mr. Simmons’ right to 

open court proceedings when it privately dismissed a 

juror in an email communication? 

2. Did the court err when it dismissed the juror 

without providing Mr. Simmons with the opportunity 

to be heard on dismissal? 

3. Did the court err when it admitted Mr. 

Simmons text messages in violation of the Privacy Act? 

4. Did the court’s decision to allow a witness to 

refuse to answer relevant questions deprive Mr. 

Simmons of his right to a fair trial? 
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5. Did the court’s error in allowing the 

government to use a prior consistent statement to 

bolster a witness deprive Mr. Simmons of his right to a 

fair trial? 

6. Was Mr. Simmons’ right to a fair trial 

compromised by the introduction of tainted 

identifications? 

7. Did the court err when it did not provide a 

remedy for Mr. Simmons’ unlawful arrest by foreign 

officials? 

8. Does the singular and cumulative government 

misconduct require a new trial? 

9. Did the court err when it included Mr. 

Simmons’ adult conviction from when he was a juvenile 

as a predicate for a persistent offender sentence?  
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C. STATEMENT OF THE CASE 

Jeremy Simmons’ life started in tragedy. His 

mother exposed him to drugs and alcohol in utero. CP 

313. She was drug-addicted and had bipolar disorder. 

CP 315, 317. He did not know his father. Id.  

The government moved Mr. Simmons into foster 

care when he was five. CP 315. While there, he slept in 

a locked basement where he and his brother used a 

bucket as a toilet. CP 316. He was regularly beaten. Id. 

His mother sobered up and regained custody of 

Mr. Simmons when he was 12. CP 316. Mr. Simmons’ 

mother did not provide the structure he needed. Id. Mr. 

Simmons was food-deprived. CP 317. Mr. Simmons was 

the victim of a shooting at 13 and stabbed twice at 16. 

CP 317. Both his sister and mother were sexual assault 

victims. Id. 
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Mr. Simmons committed his first strike offense, 

first-degree robbery, at 16. CP 313. From there, Mr. 

Simmons could not escape the trajectory leading to his 

third strike. CP 313. 

The government believed Mr. Simmons was one 

of two shooters who killed two people and injured a 

third. 5/3RP 31. The government charged him with two 

first-degree murder counts, first-degree assault, and 

unlawful firearm possession. CP 1-2. The government 

based these charges on the testimony of compromised 

witnesses, forensic science, and communications Mr. 

Simmons had with others. 5/4RP 1125. 

The government believed Mr. Simmons had a 

disagreement with Shon Tiea Brister. 5/7RP 326027. 

She was with Raymond Miles and Brandon 

Washington when Mr. Simmons confronted her. Id. 

The shooting started soon after, leaving Ms. Brister 
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and Mr. Miles dead. Id. at 334. Mr. Washington was 

also shot. Id. at 338, 5/13RP 1024, 1043. No firearms 

were recovered, but one person believed she saw a gun 

under Mr. Miles’ body. 5/14RP 1157. 

Mr. Simmons relocated to Mexico. 5/14RP 1087. 

While in Mexico, he continued to text and phone his 

then-girlfriend, Kathy Ball (Cushing). Id. The police 

seized these private messages from Ms. Ball’s phone. 

5/14RP 1297. At the trial, the government introduced 

600 text messages over Mr. Simmons’ objection. 3/6RP 

88.  

Detectives interviewed four people who were in 

the area when the shootings took place. CP 46-48. 

None of these people knew Mr. Simmons’ name, 

although they did identify a person by various 

nicknames. Id. Rather than use an approved 

identification procedure, the detectives showed each 
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witness a single photo. Id. They all identified Mr. 

Simmons in the picture and at trial. The court denied 

Mr. Simmons’ motion to suppress the identifications. 

3/6RP 81, CP 199. 

Mexican authorities seized Mr. Simmons from his 

home. He was surrendered to U.S. marshals, who 

turned Mr. Simmons over to King County detectives. 

5/14RP 1086. Mr. Simmons moved to suppress the 

phones seized from him and their contents because of 

the illegal arrest and because the search warrant 

lacked specificity and particularity. CP 22. Mr. 

Simmons also moved to dismiss this case because of the 

misconduct involved in his extraordinary rendition 

from Mexico. 4/2RP 35. These requests were denied. Id. 

at 36-37. 

After jury selection, the court recessed for two 

weeks. 4/19RP 312. During this time, several jurors 
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contacted the court to say they were not qualified to 

serve. When one juror asked to be dismissed, the court 

excused her without an open court hearing. 5/2RP 5. 

Once Mr. Simmons discovered the court dismissal 

of the juror without a hearing, he moved for a mistrial, 

which the court denied. 5/6RP 169-70. 

Mr. Washington was one of the only witnesses 

who identified Mr. Simmons as the shooter. 5/4RP 336. 

During cross-examination, Mr. Washington refused to 

answer questions from Mr. Simmons. 5/7RP 368. Mr. 

Simmons also impeached Mr. Washington with a prior 

inconsistent statement contained in a police report. Id. 

at 362. On re-direct, the court permitted Mr. 

Washington to read the rest of the statement to the 

jury, over Mr. Simmons’ objection.  5/7RP 393-94. 

These questions did not relate to the drug dealing but 

his observations of the shooting. Id. at 396-99. After 
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Mr. Washington’s testimony, Mr. Simmons’ moved for 

a mistrial, which the court denied. Id. at 403, 408. 

All of the witnesses had issues. Brandon 

Washington and Kia Dewberry admitted to lying. 

5/7RP 371, 5/9RP 864. Pramod Pottayil-Venugopal, 

Mohamed Mohamed, and Jamila Bustamante had had 

little memory of the incident. 5/6RP 212, 5/7RP 330, 

5/8RP 483, 506. 

In closing arguments, the prosecutor began by 

describing Mr. Simmons as an executioner. 5/20RP 

1521. On rebuttal, the prosecutor told the jury it would 

have to “buy off” on many “unfortunate circumstances” 

to find Mr. Simmons not guilty. Id. at 1571. The 

prosecutor also used the phrase “we know” when 

arguing his case. Id. at 1527, 1532, 1534, 1535, 1536, 

1537, 1538, 1540, 1541, 1543, 1547. He also told the 

jurors finding Mr. Simmons guilty would feel “morally, 



9 

 

and it will feel right, just feel right.” Id. at 1526-27. He 

completed his rebuttal argument by describing the 

shootings as executions. Id. at 1576. 

The jurors found Mr. Simmons guilty. Mr. 

Simmons challenged whether his juvenile conviction 

qualified as a strike. 10/7RP 157, CP 287. The court 

sentenced Mr. Simmons to life without parole. 10/7RP 

165-66, CP 305. 

D. ARGUMENT 

1. The court erred when it privately dismissed 

a juror outside Mr. Simmons’ presence. 

a. The court deprived Mr. Simmons of his right to 

open court proceedings when it privately 

dismissed a juror. 

Once jury selection was completed, a juror 

contacted the court to be excused from trial. CP 176-77. 

The court waited 50 minutes after contacting Mr. 

Simmons before dismissing the juror. CP 179. As soon 

as Mr. Simmons received the notice, he asked for a 
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hearing. Id. When the court denied his request, Mr. 

Simmons asked for a mistrial. 5/6RP 169. 

“Justice in all cases shall be administered openly, 

and without unnecessary delay.” Const. art. I, § 10. 

There is a “strong presumption that [a] court[] [is] to be 

open at all stages of the trial.” State v. Sublett, 176 

Wn.2d 58, 70, 292 P.3d 715 (2012). This right is only 

overcome by proof of an overriding interest that closure 

is essential and narrowly tailored to preserve higher 

values. Waller v. Georgia, 467 U.S. 39, 45, 104 S. Ct. 

2210, 81 L. Ed. 2d 31 (1984). Open court errors also 

implicate due process under the Fifth and Fourteenth 

Amendments.  

The Court of Appeals held the court’s email 

communication with the juror did not constitute a 

closure. App. 6. Because this decision conflicts with 

this Court’s decisions and implicates important 



11 

 

constitutional issues, Mr. Simmons asks this Court to 

grant review. 

A closure “occurs when the courtroom is 

completely and purposefully closed to spectators so 

that no one may enter and no one may leave.” State v. 

Lormor, 172 Wn.2d 85, 93, 257 P.3d 624 (2011). This 

question is not an issue. 

The court then looks to whether experience and 

logic dictate the proceeding must be held publicly. 

Sublett, 176 Wn.2d at 73 (citing Press-Enterprise Co. v. 

Superior Court, 478 U.S. 1, 8–10, 106 S. Ct. 2735, 92 L. 

Ed. 2d 1 (1986)). The Court of Appeals relied on the 

premise that hardship excusals are not subject to open 

court requirements to deny relief. App. 5 (citing State 

v. Russell, 183 Wn.2d 720, 730–31, 357 P.3d 38 (2015)). 

Here, however, jury selection was completed, and 

the case had been recessed for opening statements. The 
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jurors had already been selected, and these were not 

prospective jurors as they were in Russell, and the 

analysis should not be the same. 

Instead, this Court recognizes the importance of 

holding jury selection in open court. State v. Wise, 176 

Wn.2d 1, 6, 288 P.3d 1113 (2012). “The right to a public 

trial is so important, in fact, that its violation is an 

error deemed structural: the error affects the 

framework within which the trial proceeds.” Id. 

Discharging an already selected juror can be no 

different, regardless of the reason for the discharge.  

Open court jury selection maintains the integrity 

of the judicial system. Wise, 176 Wn.2d at 6. No 

emergent circumstances existed requiring the court to 

act without input. Under the circumstances of this 

case, a hearing in open court was needed. This Court 

should accept review of whether the court deprived Mr. 
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Simmons’ of his constitutional right to have jury 

selection conducted in open court. 

b. The court deprived Mr. Simmons of his 

opportunity to be heard when it dismissed a 

juror without a hearing. 

A person charged with a crime has a fundamental 

right to be present at all critical trial stages. State v. 

Irby, 170 Wn.2d 874, 880, 246 P.3d 796 (2011); Rushen 

v. Spain, 464 U.S. 114, 117, 104 S. Ct. 453, 78 L. Ed. 2d 

267 (1983); U.S. Const. amend. VI, XIV; Const. art. I, § 

22. 

When the court dismissed the juror without input 

from Mr. Simmons, it deprived him of the opportunity 

to be heard. Rather than relying on Irby, the Court of 

Appeals narrows its holding by saying it only applies to 

for-cause challenges. App. 7.  

The Court of Appeals’ analysis that Mr. Simmons 

had no right to input because the court’s decision was 
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based on hardship conflicts with this Court’s decision 

in Irby, 170 Wn.2d at 886–87. Had a hearing been held, 

the juror may have found a way to take care of their 

issues while still attending Mr. Simmons’ trial. There 

is no question the court’s decision to discharge this 

juror would impact the outcome of Mr. Simmons’ case, 

even though the other jurors in his case were 

unobjectionable. Id. 

This Court should grant review, as the juror's 

discharge took place without a hearing, which could 

have occurred no less than 50 minutes after the court 

notified defense counsel. CP 173-75. The Court of 

Appeals’ decision conflicts with Irby, further 

warranting review. 

2. The Privacy Act compelled suppression of 

Mr. Simmons’ private text messages. 

Mr. Simmons moved to exclude text messages 

recovered from his phone in violation of the Privacy 



15 

 

Act, which the court denied. 3/6RP 88; 97. Mr. 

Simmons renewed his motion when the records were 

introduced, which was again rejected. 5/14RP 1126. 

The Court of Appeals held this issue was not preserved 

and refused to address it. App. 8.  

This Court can find Mr. Simmons properly 

preserved the admissibility of these records. Even if it 

does not, RAP 2.5 compels reaching the issue. 

This Court should review whether the court erred 

when allowing the jury to see Mr. Simmons’ private 

texts. The Privacy Act prohibits intercepting or 

recording private communication unless all parties to 

the communication consent. State v. Clayton, 11 Wn. 

App. 2d 172, 176, 452 P.3d 548, review denied, 195 

Wn.2d 1030 (2020). Because no evidence of consent 

exists, the jury should not have seen these texts. RCW 

9.73.050. 
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Communication is private when the parties have 

a subjective expectation of privacy that is objectively 

reasonable. State v. Modica, 164 Wn.2d 83, 88, 186 

P.3d 1062 (2008). Courts consider the subject matter of 

the communication, the participants’ location, the 

potential presence of third parties, and the roles of the 

participants to determine whether a communication is 

private. State v. Clark, 129 Wn.2d 211, 225-27, 916 

P.2d 384 (1996). 

These texts were private. Mr. Simmons refers to 

Ms. Ball by a nickname. 5/15RP 1307. They spoke 

about personal issues, such as their love for each other. 

Id. at 1322. They sent pictures to each other. Id. at 

1324. Nothing suggests there was a three-party text or 

that Mr. Simmons intended for anyone other than Ms. 

Ball to see the messages. 
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The failure to exclude evidence that violates the 

Privacy Act “is prejudicial unless, within reasonable 

probability, the erroneous admission of the evidence 

did not materially affect the outcome of the trial.” State 

v. Christensen, 153 Wn.2d 186, 200, 102 P.3d 789 

(2004). This Court should review whether the decision 

to admit the texts violated the Privacy Act. 

3. The court erred when it did not grant Mr. 

Simmons’ motion for a mistrial. 

a. Mr. Simmons had the right to confront the 

witnesses testifying against him. 

A person charged with a crime has the right to 

present a defense. U.S. Const. amend. V, XIV; Const. 

Art. I, § 22. “The primary and most important 

component” of the confrontation right “is the right to 

conduct a meaningful cross-examination of adverse 

witnesses.” State v. Darden, 145 Wn.2d 612, 620, 41 

P.3d 1189 (2002). 
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This right includes the right to cross-examination 

and confrontation. To determine whether Mr. Simmons 

had the right to cross-exam the witness on the disputed 

issue, this Court looks to whether the excluded 

evidence was minimally relevant, the evidence was so 

prejudicial as to disrupt the fairness trial, and whether 

the government’s interest in excluding the prejudicial 

evidence outweighs the defendant’s need to present it. 

State v. Orn, 197 Wn.2d 343, 352, 482 P.3d 913 (2021); 

Washington v. Texas, 388 U.S. 14, 23, 87 S. Ct. 1920, 

18 L. Ed. 2d 1019 (1967). 

The most powerful evidence against Mr. Simmons 

came from Mr. Washington, who stated Mr. Simmons 

shot him. 5/7RP 334, 338. When Mr. Simmons had the 

opportunity to cross-examine Mr. Washington, he 

refused to answer Mr. Simmons's questions about who 

he was with when the shooting occurred. 5/7RP 368. 
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The Court of Appeals held the decision to deprive Mr. 

Simmons of his right to confront Mr. Washington about 

the veracity of his statements did not violate his right 

to a fair trial or confrontation. App. 10. This error is of 

constitutional magnitude and should be reviewed by 

this Court. 

The right to present evidence of a witness’s bias 

is essential to the fundamental constitutional right to 

present a complete defense, which encompasses the 

right to confrontation and cross-examination. Orn, 197 

Wn.2d at 352 (citations omitted). Allowing Mr. 

Washington to shield himself from cross-examination 

by hiding the names of people who could challenge his 

veracity deprived Mr. Simmons of his right to cross-

examination and confrontation and warrants review.  
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b. The government should not have been allowed 

to bolster a witness with a prior consistent 

statement. 

The court further deprived Mr. Simmons of his 

right to a fair trial when it allowed Mr. Washington to 

read his complete statement to the police into the 

record after Mr. Simmons used part of it to impeach his 

testimony. 5/7RP 393-94, 396, 397, 398, 399. The Court 

of Appeals found no error, holding the rule of 

completeness allowed for this ruling. App. 11. 

The Court of Appeals’ reasoning conflicts with 

past decisions. “Prior consistent statements are never 

admissible to reinforce or bolster testimony.” State v. 

Slocum, 183 Wn. App. 438, 458, 333 P.3d 541 (2014) 

(citing State v. Purdom, 106 Wn.2d 745, 750, 725 P.2d 

622 (1986)). They are only admissible under 

circumstances such as when necessary to rebut an 
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express or implied charge of recent fabrication. Id. 

(citing ER 801(d)(1)(ii)). 

Cross-examination that merely attempts to point 

to inconsistencies in the witness’s testimony does not 

raise an inference of recent fabrication and does not 

justify the admission of prior consistent statements. 

State v. McWilliams, 177 Wn. App. 139, 148, 311 P.3d 

584 (2013). Mr. Simmons never suggested Mr. 

Washington recently fabricated his story. Instead, his 

cross-examination pointed out the inconsistencies in 

his story from prior versions. 5/7RP 383-84. 

Nor does the rule of completeness apply. ER 106 

only allows a court to introduce the portion of the prior 

consistent testimony necessary to “clarify” or “explain” 

the portion already received. State v. Larry, 108 Wn. 

App. 894, 910, 34 P.3d 241 (2001). Impeaching Mr. 

Washington did not give the prosecutor permission to 



22 

 

use the rest of Mr. Washington’s statement to bolster 

his in-court testimony. Because of the critical nature of 

Mr. Washington’s testimony, this Court should accept 

review of whether the court’s error deprived Mr. 

Simmons of his right to a fair trial. 

4. The court erred when it did not suppress 

tainted identifications. 

An out-of-court identification violates due process 

if the procedure is so suggestive as to give rise to a very 

substantial likelihood of irreparable misidentification. 

State v. Vickers, 148 Wn.2d 91, 118, 59 P.3d 58 (2002); 

Perry v. New Hampshire, 565 U.S. 228, 238, 132 S. Ct. 

716, 181 L. Ed. 2d 694 (2012). 

The Court of Appeals determined no 

identification procedure took place because the police 

were only affirming Mr. Simmons was the person 

identified by the witnesses. App. 13. This decision pre-

supposes the witnesses were right about their 
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identification, which is now impossible to challenge. 

Before their identification, they only provided the 

police with a nickname. CP 46-47. 

Under these circumstances, the single picture 

identification procedure was not just confirmatory. 

State v. Maupin, 63 Wn. App. 887, 896, 822 P.2d 355 

(1992); Manson v. Brathwaite, 432 U.S. 98, 116, 97 S. 

Ct. 2243, 53 L. Ed. 2d 140 (1977). Instead, the totality 

of the factors, which Mr. Simmons analyzed at length 

in the Court of Appeals brief, requires suppression of 

the in-court identification. Simmons v. United States, 

390 U.S. 377, 383, 88 S. Ct. 967, 19 L. Ed. 2d 1247 

(1968). 

The identifications, in this case, were critical 

evidence. The error in allowing the jury to hear this 

testimony was not harmless. Chapman v. California, 
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386 U.S. 18, 22-24, 87 S. Ct. 824, 17 L. Ed. 2d 705 

(1967). This Court should grant review. 

5. Mr. Simmons was entitled to a remedy for 

his unlawful detention by foreign actors. 

Mr. Simmons was in his home in Mexico when 

Mexican authorities improperly seized him and turned 

him over to United States marshals, who also took his 

cell phones. CP 11, 275. The court denied Mr. 

Simmons’ motions to dismiss and suppress the illegal 

fruits of this seizure. 4/2RP 36-37, CP 201. The Court 

of Appeals found Mr. Simmons was not entitled to a 

remedy for these errors. App. 15. 

When the government requested an arrest 

warrant, it included the explicit language authorizing 

an arrest by “any Peace Officer in the State of 

Washington.” CP 16. Instead, about nine Mexican 

police officers arrested Mr. Simmons in Tijuana, 

Mexico. CP 11. Mexican authorities delivered Mr. 
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Simmons to United States marshals in San Diego, 

along with three cell phones. Id. at 11-12. 

The Court of Appeals rejected the argument that 

this Court has provided limitations for what happens 

when another authority makes an unlawful arrest, 

distinguishing this case’s jurisprudence because the 

authority was a tribal nation. This analysis is in error. 

This Court holds “a valid arrest may not be made 

outside the territorial jurisdiction of the arresting 

authority.” State v. Eriksen, 172 Wn.2d 506, 509, 259 

P.3d 1079 (2011) (quoting Cohen’s Handbook of Federal 

Indian Law § 9.07, at 763 (2005)).  

Likewise, the U.S. Supreme Court recognizes the 

limits of state jurisdiction, dismissing state actions on 

land ceded to tribal authorities. McGirt v. Oklahoma, 

___ U.S. ___, 140 S. Ct. 2452, 2482, 207 L. Ed. 2d 985 

(2020). This Court should accept review of the extent to 
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which Washington courts should affirm an 

extraordinary rendition.  

Dismissal was warranted for the unlawful arrest. 

State v. Michielli, 132 Wn.2d 229, 246, 937 P.2d 587 

(1997). This Court should accept review of whether 

dismissal was required as a remedy for government 

misconduct. 

Next, this Court should review whether 

suppression of the unlawfully seized evidence should 

have been granted. U.S. Const. amend. XIV; Const. art. 

I, § 7; Mapp v. Ohio, 367 U.S. 643, 647, 81 S. Ct. 1684, 

6 L. Ed. 2d 1081 (1961); State v. Young, 39 Wn.2d 910, 

917, 239 P.2d 858 (1952). 

Under Washington’s constitution, the cell phones 

should have been suppressed. State v. Mayfield, 192 

Wn.2d 871, 888, 434 P.3d 58 (2019). Under Article I, 

section 7, this Court should find the seizure of Mr. 
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Simmons’ phones was unlawful. State v. Afana, 169 

Wn.2d 169, 181, 233 P.3d 879 (2010). The phones’ 

seizure was not attenuated from the unlawful 

abduction. Mayfield, 192 Wn.2d at 899. Nor does the 

independent source doctrine apply, as the phones’ 

seizure is a benefit the government derived from its 

misconduct. State v. Winterstein, 167 Wn.2d 620, 634, 

220 P.3d 1226 (2009). 

Likewise, this Court should review whether the 

Fourth Amendment, required suppression. Stone v. 

Powell, 428 U.S. 465, 492, 96 S. Ct. 3037, 49 L. Ed. 2d 

1067 (1976). Under the Fourth Amendment, Mr. 

Simmons’ abduction without lawful authority required 

suppression. Davis v. United States, 564 U.S. 229, 237, 

131 S. Ct. 2419, 180 L. Ed. 2d 285 (2011). Further, 

neither the attenuation doctrine, Brown v. Illinois, 422 

U.S. 590, 604–605, 95 S.C t. 2254, 45 L. Ed.2 d 416 
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(1975), nor the independent source doctrine applies. 

State v. Betancourt, 190 Wn.2d 357, 372, 413 P.3d 566 

(2018). These constitutional questions warrant review. 

6. The government’s misconduct deprived Mr. 

Simmons of his right to a fair trial. 

Prosecutorial misconduct violates the 

“fundamental fairness essential to the very concept of 

justice.” Donnelly v. DeChristoforo, 416 U.S. 637, 642, 

94 S. Ct. 1868, 40 L. Ed. 2d 431 (1974); U.S. Const. 

amend. XIV; Const. art. I, § 3, § 22. A prosecutor’s 

closing arguments impermissibly taint the jury’s 

deliberations when the comments are “improper and 

prejudicial.” State v. Lindsay, 180 Wn.2d 423, 430, 326 

P.3d 125 (2014). 

In his “classic closing,” the prosecutor made 

arguments the Court of Appeals condemned but did not 

find as grounds for reversal. App. 19 (citing State v. 

Craven, 15 Wn. App. 2d 380, 388, 475 P.3d 1038 
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(2020)). The prosecutor committed similar misconduct 

in other cases. See State v. Berhe, 2 Wn. App. 2d 1024, 

review granted, 191 Wn.2d 1026, 429 P.3d 511 (2018) 

(not reported), and vacated, 193 Wn.2d 647 (2019); 

State v. Bacani, 4 Wn. App. 2d 1021 (not reported), 

review denied, 191 Wn.2d 1022 (2018) (not reported). 

This Court should grant review to correct this 

continuing and intentional misconduct. 

a. Mischaracterizing the defense as something the 

jury must “buy off” on to acquit is improper 

burden-shifting. 

It is flagrant misconduct for the prosecution “to 

shift the burden of proof to the defendant.” State v. 

Miles, 139 Wn. App. 879, 890, 162 P.3d 1169 (2007). 

This misconduct occurs when the prosecution 

mischaracterizes the defense theory to create a “straw 

man” to destroy. State v. Thierry, 190 Wn. App. 680, 

694, 360 P.3d 940 (2015). 
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Here, the prosecutor insisted the jury must “buy 

off” on several far-fetched theories to acquit. 5/20RP 

1571. The prosecutor argued the jury had to find Mr. 

Washington “lied,” Ms. Booker was “mistaken or lying,” 

Ms. Dewberry was a “flat out liar,” Ms. Gold was both 

“mistaken” and “rock-solid concrete,” Mr. Mohamed 

should be ignored, and Ms. Pottayil-Venugopal was 

“pointless.” Id. at 1571-72. He also argued acquittal 

required the jury to find the surveillance video was an 

“unfortunate coincidence.” Id. Further, the jury had to 

find Ms. Ball was in a “drug-induced haze” and that 

the words attributed to her were “wrong.” Id. at 1573. 

These arguments were improper. It is misconduct 

for the government to argue the only way a jury can 

acquit is to find the witness a liar. State v. Vassar, 188 

Wn. App. 251, 260, 352 P.3d 856 (2015). The jury did 

not need to find the prosecutor’s parade of horribles to 
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find reasonable doubt. All the witnesses had credibility 

or memory problems, and Mr. Simmons could explain 

much of the forensic evidence as innocent conduct.  

Instead, the prosecutor’s argument presented the 

jury with a false choice. Thierry, 190 Wn. App. at 694. 

This eroded the burden of proof by suggesting that the 

government did not need to prove its case but merely 

discredit Mr. Simmons’ case. By making these 

arguments in rebuttal, the prosecutor amplified the 

prejudicial effect. Lindsay, 180 Wn.2d at 443. 

b. The use of “we know” is vouching. 

The Court of Appeals found the prosecutor’s use 

of “we know” in closing arguments was not flagrant 

misconduct. App. 18. This Court should accept review 

of whether the phrase “we know” used 22 times in 

closing arguments was intentionally used to inject 

personal opinion and to vouch for the government’s 
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witnesses. United States v. Younger, 398 F.3d 1179, 

1191 (9th Cir. 2005). Courts have “emphasize[d] that 

prosecutors should not use ‘we know’ statements in 

closing argument.” Id. 

“[A] prosecutor is not a member of the jury, so to 

use ‘we’ and ‘us’ is inappropriate and may be an effort 

to appeal to the jury’s passions.” State v. Mayhorn, 720 

N.W.2d 776, 790 (Minn. 2006). These arguments are 

harmful because a prosecutor “carries a special aura of 

legitimacy” as a representative of the state. United 

States v. Bess, 593 F.2d 749, 755 (6th Cir. 2000). 

When the prosecution aligns itself with the jury, 

it vouches for the witnesses’ veracity and injects their 

opinions and experience into the proceedings. See 

United States v. Young, 470 U.S. 1, 18, 105 S. Ct. 1038, 

84 L.Ed.2d 1 (1985). The phrase “we know” injects 

personal opinion sets up a union between the jurors 
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and prosecution against the defense. This improper 

misconduct deprived Mr. Simmons of a fair trial. 

c. Arguing a guilty finding will feel right 

“morally, and it will feel right, just feel right” is 

an improper emotional appeal. 

The Court of Appeals found the government’s 

argument that it would feel morally right to convict 

Mr. Simmons was improper but could have been cured 

with an instruction. App. 19. The Court of Appeals 

recognized the prosecutor made this argument in other 

cases where it also condemned the phrase but found no 

error. Id. 

This Court should take review of this intentional 

misconduct. “A prosecutor may not properly invite the 

jury to decide any case based on emotional appeals.” In 

re Det. of Gaff, 90 Wn. App. 834, 841, 954 P.2d 943 

(1998). By telling the jury that the correct verdict is 

something that will “feel right,” the prosecution 



34 

 

minimized its burden of proof and sought a verdict 

based on emotion. The determination of guilt beyond a 

reasonable doubt cannot be based upon what is in a 

juror’s heart or a juror’s “common moral sense.” United 

States v. Hernandez, 176 F.3d 719, 731 (3d Cir. 1999). 

In deciding Craven, the Court of Appeals did not 

have the benefit of the prosecutor’s repeated 

misconduct. Here, the Court of Appeals was made 

aware that in Behre, he argued the jury would reach its 

verdict when it “feels right.” 2 Wn. App. 2d 1024. In 

Bacani, he claimed the law was rooted in a “shared 

common moral sense.” 4 Wn. App. 2d 1021. The 

misconduct in these cases is clear.  

“Any prosecutor reasonably knows that a ‘gut 

feeling’ of guilt is not certainty beyond a reasonable 

doubt and that such an assertion should never be made 

to a jury.” Randolph v. State, 117 Nev. 970, 982, 36 
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P.3d 424 (Nev. 2001). Remarks that treat the burden of 

proof like an intuition or gut reaction work to get a jury 

“to disregard one of the most fundamental concepts in 

the criminal law” that the government must prove its 

case beyond a reasonable doubt. State v. Oxier, 175 W. 

Va. 760, 764, 338 S.E.2d 360 (W. Va. 1985). This Court 

should accept review to recognize that continued 

misconduct by the government is intolerable.  

d. The cumulative effect of the misconduct 

materially affected Mr. Simmons’ trial. 

The misconduct, in this case, is especially 

concerning given the experience of the prosecutor. 

State v. Monday, 171 Wn.2d 667, 678, 257 P.3d 551 

(2011). It was made during rebuttal when Mr. 

Simmons had no opportunity to respond. State v. Reed, 

102 Wn.2d 140, 146, 684 P.2d 699 (1984). 

Moreover, there were problems with the 

government’s case, which relied on unreliable 



36 

 

witnesses. Witnesses lied. 5/7RP 371 5/9RP 864. 

Others had limited memories. 5/6RP 212, 5/7RP 330, 

5/8RP 483, 506, 5/15RP 1290. One witness refused to 

answer cross-examination questions. 5/7RP 368. 

In determining whether there was a substantial 

likelihood that instances of prosecutorial misconduct 

affected the jury’s verdict, this Court considers the 

cumulative effect of misconduct. State v. Allen, 182 

Wn.2d 364, 376, 341 P.3d 268 (2015). Here it cannot be 

established the misconduct did not affect the verdict. 

In Re Det. of Glasmann, 175 Wn.2d 696, 704, 286 P.3d 

673 (2012). This Court should accept review. 

7. A juvenile conviction should not provide a 

basis for a life-without-parole sentence. 

The Court of Appeals held Mr. Simmons’ adult 

conviction from when he was a child provided a proper 

basis for a persistent offender sentence. App. 20. This 

decision is predicated on this Court’s opinion in State v. 
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Moretti, 193 Wn.2d 809, 834, 446 P.3d 609 (2019). 

Because Moretti does not involve a juvenile offense, it 

does not apply. Reliance on Moretti was in error. This 

Court should accept review to correct this error. 

a. Article I, Sec. 14 prohibits the use of juvenile 

offenses as predicates for a persistent offense. 

The state constitution’s cruel punishment clause 

often provides greater protection than the Eighth 

Amendment. , State v. Bassett, 192 Wn.2d 67, 78, 428 

P.3d 343 (2018). Applying the Gunwall factors should 

lead this Court to conclude the use of a juvenile 

conviction, regardless of whether it was prosecuted in 

adult or juvenile court, cannot be used as a predicate 

for a persistent offender sentence. 

This Court has consistently found children are 

different, and Gunwall applies to juvenile sentencing. 

State v. Haag, ___ Wn.2d ___, 495 P.3d 241, 247 (2021) 

(citing Bassett, 192 Wn.2d at 91). The legislature also 
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limited imposing life sentences based on juvenile 

offenses. State v. Ramos, 187 Wn.2d 420, 446, 387 P.3d 

650 (2017) (citing RCW 9.94A.540(3)). This Court can 

find the Gunwall factors apply to require greater 

protection in these circumstances as well. 

b. Juvenile offenses cannot be used as predicates 

for a persistent offender sentence. 

In its opinion, the Court of Appeals held that 

there was no national consensus that young offenders 

should be treated like juveniles. App. 23. This analysis 

is flawed because Mr. Simmons is not challenging an 

offense from when he was an adult but one imposed for 

a juvenile crime.  

For juveniles, there is a national consensus that 

children are treated differently from adults. Since 

2012, there has been a 44% drop in youth serving life 

without parole. Josh Rovner, Juvenile Life without 

Parole: An Overview, 1 (2021). Twenty-five states ban 
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juvenile life without parole, and no one is serving such 

a sentence in nine additional states. Id. This trend has 

increased since Bassett, 192 Wn.2d at 86-87. 

Next, this Court considers the penological goals of 

punishment. 192 Wn.2d at 87. This Court recognizes 

life without parole is the harshest penalty in 

Washington. State v. Gregory, 92 Wn.2d 1, 427 P.3d 

621 (2018). The gradation of sentences existing before 

Gregory has been “condensed.” Moretti, 193 Wn.2d at 

835 (Yu, J., concurring). 

This Court rejects mandatory sentencing for 

juvenile offenses. This Court has ruled that adult 

sentencing ranges and enhancements are not 

mandatory. State v. Houston-Sconiers, 188 Wn.2d 1, 9, 

391 P.3d 409 (2017); State v. Gilbert, 193 Wn.2d 169, 

175, 438 P.3d 133 (2019). These cases highlight the 
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constitutional deficiencies in imposing a life without 

parole sentence for juvenile conduct.  

The penological goals of incarceration do not 

justify scoring a juvenile offense as a strike. Allowing a 

juvenile offense to form the basis for a strike serves no 

deterrent effect. Juveniles do not consider punishment. 

Graham v. Florida, 560 U.S. 48, 72, 130 S. Ct. 2011, 

176 L. Ed. 2d 825 (2010). There is no deterrent effect in 

making a juvenile offense a strike. 

There is no rehabilitative purpose to scoring a 

juvenile offense as a strike. Of course, imposing the 

third strike has no rehabilitative purpose because the 

sentence is not designed to rehabilitate. Bassett, 192 

Wn.2d at 88. There is also no evidence that using a 

juvenile offense as a strike rehabilitates the youth 

when imposed, as the “‘heart of the retribution 
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rationale’” relates to an offender’s blameworthiness, 

and children have diminished culpability. Id. 

c. It is disproportionate punishment to impose a 

life without parole sentence based on a prior 

juvenile offense. 

This Court can also find Mr. Simmons’ grossly 

disproportionate sentence violates article I, section 14. 

State v. Fain, 94 Wn.2d 387, 397, 617 P.2d 720 (1980). 

First, Mr. Simmons’ culpability when he was a 

child is informed by his childhood. There can be no 

argument Mr. Simmons’ childhood provided him with 

little chance for success. By the time of Mr. Simmons’ 

first crime, he had been abandoned by his family and 

neglected by his government. This Court can find, as 

with other children his age, Mr. Simmons’ childhood 

experiences reduced his culpability. 

Next, this Court should find the goal of 

permanent segregation is not achieved by including 
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juvenile offenses as the basis for imposing a life 

without parole sentence, as no penological goal is met 

by including juvenile conduct. Graham, 560 U.S. at 71. 

Further, the racial impact of imposing life 

sentences on juveniles cannot be ignored. The Court of 

Appeals determined insufficient study had been done 

to render a ruling on this basis. App. 28. Ignoring the 

reality of sentencing is an improper solution to the 

problem. This Court cannot overlook that persons of 

color disproportionally serve life without parole 

sentences. 
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Incarceration, especially at a young age, has 

lifelong impacts. These adverse effects include reduced 

employment and earnings, worsened mental and 

physical health, housing instability, and increased 

debt. Katherine Beckett and Heather Evans, About 

Time: How Long and Life Sentences Fuel Mass 

Incarceration in Washington State, ACLU-WA, 50-51 

(2020) (citations omitted). Communities of color have 

disproportionally suffered from the adverse effects of 

over-policing. Id. By including juvenile offenses as 

strikes, these problems are exacerbated. 

Instead of determining it lacked the information 

to make a ruling, the Court of Appeals should have 

remanded the matter for further study. State v. Quijas, 

12 Wn. App. 2d 363, 373, 457 P.3d 1241 (2020). “[I]t is 

essential that once a claim of racial bias is raised, 

investigations into allegations of racial bias are 
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conducted on the record and with the oversight of the 

court.” State v. Berhe, 193 Wn.2d 647, 661, 444 P.3d 

1172 (2019). Affirming a life without parole sentence 

because it lacks the information that such a sentence is 

the subject of racial bias is an intolerable answer to the 

problem of eradicating racial injustice. 

d. This Court should accept review of Mr. 

Simmons’ sentence. 

Judicial mercy should not be limited. Everyone is 

deserving of mercy, which requires an individualized 

inquiry into culpability and capacity for change. 

Moretti, 193 Wn.2d at 839 (Yu, J., concurring). This 

Court should accept review. 

E. CONCLUSION 

Based on the preceding, Mr. Simmons requests 

review be granted. RAP 13.4(b).  
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This petition is 5,977 words long and complies 

with RAP 18.7. 

DATED this 19th day of November 2021. 

 

Respectfully submitted, 

 
TRAVIS STEARNS (WSBA 29335) 

Washington Appellate Project (91052) 

Attorneys for Appellant



 
 

APPENDIX 

 

Table of Contents 

 

Court of Appeals Opinion ....................................  APP 1 



 

 
 
 
 
 
 
 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 
 
STATE OF WASHINGTON, 
    
   Respondent, 
  
  v. 
    
JEREMY JOSEPH SIMMONS, 
 
   Appellant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 No. 80563-1-I 
  
 DIVISION ONE 
 
 UNPUBLISHED OPINION 
 
 
 
 
 

 
HAZELRIGG, J. — Jeremy J. Simmons was convicted as charged of two 

counts of murder in the first degree, one count of assault in the first degree, and 

one count of unlawful possession of a firearm in the first degree.  The first three 

counts also carried firearm enhancements which were found by special verdict.  

Based on his criminal history, Simmons was sentenced as a persistent offender to 

life in prison without the possibility of parole. 

On appeal, Simmons challenges the court’s hardship dismissal of a juror as 

both an improper closure of the court and a violation of his right to be present 

during the proceedings.  He further asserts error as to search warrants for cell 

phone information, a number of evidentiary rulings by the trial court, and the denial 

of both a motion to dismiss for government misconduct under CrR 8.3(b) and 

motion for mistrial.  He avers that the prosecutor engaged in misconduct at several 

points during closing argument.  Finally, Simmons challenges the use of a most 
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serious offense, committed when he was a juvenile, as a predicate offense in the 

imposition of a life sentence as a persistent offender on the grounds that such 

practice is a violation of our state constitution.  We disagree with Simmons’ 

arguments on appeal and affirm. 

 
FACTS 

Just after midnight on November 2, 2017, Shon Tiea Brister, Raymond 

Myles, Jr., and Brandon Washington were shot in downtown Seattle.  Washington 

survived, but Brister and Myles died at the scene.  Washington was captured on 

the recorded 911 call and on body cam footage of one of the responding officers 

identifying one of the shooters as “Green Eyes” and he repeated that identification 

to officers when he was later interviewed at Harborview Medical Center.  In the 

time following the shooting, several witnesses came forward and identified the 

shooters by providing various street names by which they knew them.  The 

investigation suggested there was a second shooter involved in the incident, 

initially identified as “Big Baby.”1  Each of the witnesses who provided those names 

to police indicated that they personally knew the individual they identified. 

Washington had provided police with a phone number saved in his cell 

phone contacts for Green Eyes.  Police obtained a search warrant for the 

subscriber information for that phone number and learned that Jeremy Simmons 

was the account holder.  The search warrant allowed police to access the call log 

information, as well as cell site location information (CSLI), associated with the 

                                            
1 The State alleges that Big Baby is Nyagah Baker-Williams and charged him as a co-

defendant. However, Simmons proceeded to trial alone. 
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phone number.  Simmons was later arrested in Mexico and turned over to US 

federal authorities at the U.S./Mexico border in San Ysidro, California, along with 

three cell phones that were marked, logged, and transported with him as his 

property.  A Deputy US Marshal who had been in contact with the Seattle Police 

Department (SPD) about Simmons’ apprehension, transported him from the 

border to the San Diego Central Jail for booking.  The cell phones were transferred 

with Simmons.  Simmons was extradited from California to Washington and SPD 

seized the phones as evidence. 

 Simmons was charged with two counts of murder in the first degree, each 

with a firearm enhancement, as to Brister and Myles; one count of assault in the 

first degree with a firearm enhancement as to Washington; and one count of 

unlawful possession of a firearm in the first degree.2  Because Simmons’ criminal 

history included two prior most serious (“strike”) offenses, he faced a mandatory 

sentence of life in prison without the possibility of parole as a persistent offender.  

Simmons brought numerous pretrial motions on evidentiary matters, including 

challenging the search warrants for data from the phones that were transported 

into the U.S. as his property and the admissibility of text messages extracted from 

them.  He also brought a CrR 8.3(b) motion to dismiss for government misconduct, 

based on what he asserted was an unlawful arrest in Mexico, which was denied. 

 Prior to the start of testimony, Simmons objected to the hardship dismissal 

the court granted to a person selected as an alternate juror, as well as the process 

                                            
2 Simmons resolved the unlawful possession of a firearm in the first degree charge by 

entering a guilty plea prior to proceeding to trial on the remaining charges. He was sentenced on 
all counts at a separate sentencing hearing after the conclusion of trial. 
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by which the dismissal occurred.  Additionally, Simmons challenged the 

identification procedure used by SPD with various eyewitnesses and objected to 

the court’s decision allowing the witnesses to make in-court identifications.  

Ultimately, the jury convicted Simmons as charged and the court sentenced him 

to life in prison without the possibility of parole, pursuant to the Persistent Offender 

Accountability Act (POAA).3  Simmons now appeals. 

 
ANALYSIS 

I. Hardship Dismissal of Alternate Juror 

Simmons first argues it was error for the trial court to excuse a juror based 

on hardship.  He asserts that this violated both his right to a public trial and right to 

be present.  Prior to the jury being sworn, during a planned recess that spanned 

multiple weeks, the trial court excused the third alternate juror.  The juror informed 

the court via email that her 93-year-old father was admitted to the hospital with 

congestive heart failure and advised that she held power of attorney for him.  The 

court forwarded the juror’s email to both parties.  The defense responded 

approximately an hour later, but after business hours, and requested a hearing on 

the matter.  The juror had already been excused for hardship by the time this email 

was sent.  The judge filed the email thread with the juror in the court file and held 

a hearing on the issue a few days later. 

 
 
 
 
 

                                            
3 RCW 9.94A.570. 
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A. Courtroom Closure and the Right to a Public Trial 

Both the Sixth Amendment of the United States Constitution and article I, 

section 22 of the Washington State Constitution guarantee a criminal defendant 

the right to a public trial.  State v. Wise, 176 Wn.2d 1, 9, 288 P.3d 1113 (2012).  

“In order to protect the accused’s constitutional public trial right, a trial court may 

not close a courtroom without, first, applying and weighing five requirements as 

set forth in [State v. Bone–Club] and, second, entering specific findings justifying 

the closure order.”  State v. Easterling, 157 Wn.2d 167, 175, 137 P.3d 825 (2006) 

(citing Bone-Club, 128 Wn.2d 254, 258–59, 906 P.2d 325 (1995)).  “These 

requirements mirror the requirements applied to protect the public’s article I, 

section 10 right to open proceedings.”  Id.  However, our state’s Supreme Court 

has held that “not every interaction between the court, counsel, and defendants 

will implicate the right to a public trial or constitute a closure if closed to the public.”  

State v. Sublett, 176 Wn.2d 58, 71, 292 P.3d 715 (2012).  “Whether a criminal 

accused’s constitutional public trial right has been violated is a question of law, 

subject to de novo review on direct appeal.”  Easterling, 157 Wn.2d at 173–74.  

Such a claim may be raised for the first time on appeal.  Wise, 176 Wn.2d at 9. 

 Before resolving the question of whether a trial court violated a defendant’s 

right to a public trial, the reviewing court must determine whether “the proceeding 

at issue implicates the public trial right, thereby constituting a closure at all.”  

Sublett, 176 Wn.2d at 71.  Here, as the State points out, our state has affirmatively 

rejected the assertion that hardship determinations implicate the public trial right.  

See State v. Russell, 183 Wn.2d 720, 730–31, 357 P.3d 38 (2015) (court holding 
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a work session within chambers to go over juror questionnaires for potential 

hardship did not implicate public trial right); State v. Schierman, 192 Wn.2d 577, 

607–08, 438 P.3d 1063 (2018) (no public trial right implicated by preliminary 

hardship excusal determination made during meeting between counsel and court 

administrator); State v. Jones, 185 Wn.2d 412, 426, 372 P.3d 755 (2016) (no public 

trial right implicated where judicial assistant randomly drew the alternate jurors 

during recess); State v. Wilson, 174 Wn. App. 328, 329–30, 298 P.3d 148 (2013) 

(when bailiff excused two jurors for illness prior to voir dire, no implication of public 

trial right).  Simmons fails to engage with the applicable legal precedent raised by 

the State.  As the court’s dismissal here was based on hardship, the fact that it 

occurred via email does not constitute an improper closure of the court.  Because 

we do not find that a closure occurred, we need not engage in the Bone-Club 

analysis. 

 
B. Defendant’s Right to be Present 

We review de novo an assertion of violation of a defendant’s constitutional 

right to be present during criminal proceedings.  State v. Irby, 170 Wn.2d 874, 880, 

246 P.3d 796 (2011).  A person charged with a crime has a fundamental right to 

be present at all critical stages of a trial.  Id. 

Simmons relies on Irby to argue that he was denied his right to be present 

at a critical stage when the trial court dismissed the alternate juror for hardship 

through email, without opportunity for the parties to provide input.  Irby is 

distinguishable, however, as it involved for-cause challenges to potential jurors 

based on their responses to an initial questionnaire.  Id. at 877–78.  A for-cause 
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challenge is distinct in that it is subject to argument by the parties, the challenged 

juror may be rehabilitated such that the cause that gave rise to the motion to strike 

dissipates or is resolved, and a defendant may have meaningful input to help the 

process.  As noted in Irby, the evaluation of for-cause challenges based on 

questionnaire is an evaluation of “the ability of particular jurors to try this specific 

case.”  Id. at 882. 

The situation presented here differs from Irby in that this was a hardship 

dismissal; one that was medically urgent, very serious and where input from the 

parties would be highly unlikely to impact the court’s ruling.  See RCW 2.36.100.  

It is noteworthy that the error in Irby was found to be prejudicial because “the State 

cannot prove beyond a reasonable doubt that the removal of several jurors in Irby’s 

absence had no effect on the verdict.”  Id. at 887.  The reasoning was that the court 

could not speculate as to how the prospective jurors dismissed for-cause may have 

deliberated had they been seated.  In Simmons’ case, even if we assumed error 

as to the hardship dismissal, we can conclude that it would be harmless beyond a 

reasonable doubt since the excused juror was one of multiple alternates.  The 

record demonstrates that the case proceeded to verdict without the use of any 

alternate jurors.  That critical fact guides our determination on this issue; had the 

excused juror been one of the first twelve, our analysis and outcome could be 

different. 

 
II. Privacy Act Challenge to Cell Phone Communication 

Simmons argues that it was error for the trial court to have admitted into 

evidence text messages retrieved from one of his cellphones, specifically that such 
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an admission is a violation of Washington’s privacy act, chapter 9.73 RCW.  This 

argument was not properly preserved.  Appellate courts generally will not consider 

issues raised for the first time on appeal.  RAP 2.5(a); State v. McFarland, 127 

Wn.2d 322, 332–33, 899 P.2d 1251 (1995).  The record demonstrates that 

Simmons did not raise a privacy act challenge to the text messages recovered 

from his phone.  Rather, he brought an unsuccessful motion to suppress certain 

records from the carrier, T-Mobile, particularly data saved in cloud storage, but no 

such evidence was recovered by SPD nor admitted at trial.  As such, a privacy act 

challenge to the admission of the text messages extracted from the cell phones is 

raised now for the first time and we decline to reach it. 

 
III. Motion for Mistrial 

Simmons avers that the trial court abused its discretion in denying a motion 

for a mistrial that he advanced during trial.  The motion was based on two grounds: 

first, the court’s failure to require Washington to answer a question during cross-

examination after he flatly refused; and second, the trial court’s admission of 

Washington’s prior statement to law enforcement on re-direct.  We review a trial 

court’s denial of a motion for a mistrial for abuse of discretion.  State v. Gamble, 

168 Wn.2d 161, 177, 225 P.3d 973 (2010).  “The Supreme Court of our state has 

indicated a trial court should only grant a mistrial when the defendant has been so 

prejudiced that nothing short of a new trial can ensure that the defendant will be 

tried fairly.”  State v. Taylor, __ Wn, App. __, 490 P.3d 263, 270 (2021).  The 

prejudice is considered against the “backdrop of the trial as a whole.”  Id.  

Additionally, we review a court’s rulings on admission of evidence for abuse of 
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discretion.  State v. Simms, 151 Wn. App. 677, 692, 214 P.3d 919 (2009).  In 

reviewing the denial of a motion for mistrial, we apply the Weber factors: “1) the 

seriousness of the irregularity, 2) whether the statement at issue was cumulative 

of other properly admitted evidence, and 3) whether the irregularity was able to be 

cured by an instruction to disregard the improper testimony, which the jury is 

presumed to follow.”  Taylor, 490 P.3d at 270 (citing State v. Weber, 99 Wn.2d 

158, 165–66, 659 P.2d 1102 (1983)). 

We necessarily must first consider whether the issues cited as the basis for 

the motion for mistrial were, in fact, irregularities.  The trial court allowed the State 

to admit the prior statements by Washington under the rule of completeness, 

because defense counsel opened the door during cross-examination and the judge 

ruled it was within its discretion to not require Washington to answer the question 

of who else he was with at a birthday party earlier on the evening of the killings.  

On appeal, Simmons focuses on the propriety of these rulings as the basis for his 

assertion that the trial court erred in denying his motion for mistrial. 

 
A. Washington’s Refusal to Answer During Cross-Examination 

It was not error for the court to decline to order Washington to answer 

defense’s question on cross-examination about events in the hours before the 

incident.  Washington was testifying about being at a birthday party prior to the 

shooting and the following exchange occurred: 

Q. Now, who was at this party you had with Ray? 
A. Me and a couple buddies. 
Q. Who? What are their names? 
A. Doesn’t matter. 
Q. It doesn’t matter? 
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A. Nope. 
Q. You know their names? 
A. Yes. Does not matter. 
Q. But you won’t divulge them? 
A. They’re not—it doesn’t matter of this case. 
[Defense Counsel]: Your Honor, I’d ask the court to instruct the 

witness to answer the question. 
The Court: I am not going to do that, [Defense Counsel]. 
[Defense Counsel]: Your Honor, then I would move to strike his 

testimony. He needs to answer the question here. 
The Court: I’m not going to do that, either, Counsel. 
[Defense Counsel]: Then I would object to that, Your Honor. 
The Court: It’s overruled. 
Q (By [Defense Counsel]:) So you won’t give us the names of your 

buddies? 
A. That’s what I said. Doesn’t matter. 
 

A defendant has no constitutional right to admit irrelevant evidence.  State v. 

Thomas, 150 Wn.2d 821, 857, 83 P.3d 970 (2004).  “Evidence is relevant if it has 

any tendency to make any fact that is of consequence to the case more or less 

likely than without the evidence.”  Id. at 858 (citing ER 401).  “A trial court’s decision 

to admit evidence is reviewed for abuse of discretion.”  State v. Sexsmith, 138 Wn. 

App. 497, 504, 157 P.3d 901 (2007).  While Simmons claims this was error, he 

fails to articulate why this information was relevant such that admission would be 

proper.  Neither does he advance any authority that would support his claim of 

error.  In the absence of authority or argument to the contrary, we are unpersuaded 

by Simmons’ claim of error as to this ruling.  See In re Det. of Ruston, 190 Wn. 

App. 358, 373, 358 P.3d 935 (2015) (“We do not consider conclusory arguments 

that are unsupported by citation to authority.”).  The court did not abuse its 

discretion in declining to order Washington to answer this question. 
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B. Admission of Washington’s Prior Statements under ER 106 

 The other basis Simmons offered for his motion for mistrial is an assertion 

that the trial court committed error by allowing the State to introduce prior 

statements Washington made to police.  A critical fact in our analysis is that the 

prior statements were admitted only after the defense’s cross-examination of 

Washington, wherein certain portions of his statement to police were strategically 

selected and presented in a manner that suggested Washington had reported that 

Baker-Williams was the only shooter.  The trial court ruled that the State could 

rehabilitate the witness via prior statements under the rule of completeness.  See 

ER 106. 

 ER 106 provides: 

When a writing or recorded statement or part thereof is 
introduced by a party, an adverse party may require the party at the 
time to introduce any other part, or any other writing or recorded 
statement, which ought in fairness to be considered 
contemporaneously with it. 
 

The rule clearly applies in this instance.  Defense counsel made a strategic 

decision to inquire about prior statements Washington had made regarding the 

shooting, but chose to present them in a limited fashion to give the appearance 

that Washington reported only one shooter, Baker-Williams.  This tactical decision 

by counsel opened the door for the State to inquire about the statements in a more 

complete fashion under ER 106 to clarify the true context and content for the jury.  

As such, the trial court’s ruling on this matter was not error. 
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 Because neither of the grounds for Simmons’ motion for mistrial constitute 

error or trial irregularities, we need not engage with the Weber factors to determine 

whether the court abused its discretion in denying the motion. 

 
IV. Out-of-Court Identification Procedures. 

Simmons next asserts that the trial court erred by not suppressing his out-

of-court identification by a number of witnesses based on the police procedure 

used.  An out-of-court identification violates due process if the procedure is so 

suggestive as to give rise to a very substantial likelihood of irreparable 

misidentification.  State v. Vickers, 148 Wn.2d 91, 118, 59 P.3d 58 (2002).  

Simmons bears the burden of establishing that the procedures used were 

impermissibly suggestive.  Id.  In reviewing a claim of an impermissibly suggestive 

identification procedure, we employ a two-step process.  First, Simmons must 

show the procedure was impermissibly suggestive.  State v. Ramires, 109 Wn. 

App. 749, 761, 37 P.3d 343 (2002).  If he meets this burden, the court then 

determines whether the photo identification contained “sufficient indicia of 

reliability despite the suggestiveness.”  Id. 

The trial court noted at oral argument on the motion to suppress that the 

identification by the four witnesses Simmons challenged involved individuals who 

were personally familiar with him.  Each positively identified him when they initially 

spoke to police, albeit by a nickname as opposed to his legal name.4  The 

                                            
4 Several witnesses alternately identified one of the shooters as Green Eyes, J, or Jay. 

Each of those witnesses later confirmed, after viewing Simmons’ DOL photo, that the person that 
they knew by the nickname they provided was Simmons. 

One witness knew Simmons’ legal name and directly identified him as one of the shooters. 
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procedure complained of by Simmons was only provided to connect the street and 

government names of the person each witness otherwise identified as one of the 

shooters.  As such, the use of Simmons’ Department of Licensing photo toward 

that end was not an impermissibly suggestive procedure that would have skewed 

the identifications.  Each witness asserted that they knew what Green Eyes/J/Jay 

looked like—they just didn’t know his true legal name. 

Our opinion in State v. Collins is informative here. 152 Wn. App. 429, 216 

P.3d 463 (2009).  In Collins, we clarified: 

There is a wide difference between identification of a stranger seen 
only under the stress of a crime in progress and identification of a 
known individual in a photograph. There is no likelihood that 
recollection will be distorted by suggestive procedures when the 
witness already knows the person depicted. 
 

Id. at 435.  We explained, “[t]he identification of a suspect by an acquaintance does 

not raise the due process concerns that arise when an eyewitness identification is 

tainted by suggestive procedures.”  Id. at 436.  It is undisputed that all four 

identifications at issue here involve witnesses who were acquaintances of 

Simmons, therefore no due process concern exists and Simmons fails to carry his 

burden.  For the same reasons, it was not error for the trial court to allow the 

witnesses to identify Simmons in court during their testimony. 

 
V. CrR 8.3(b) Motion to Dismiss due to Government Misconduct 

Prior to the start of trial, Simmons argued pursuant to CrR 8.3(b) that the 

case against him should be dismissed due to government misconduct based on 

his claims as to his arrest in Mexico.  He argued in the alternative that the court 

should suppress the cellphones that were turned over to US authorities at the 

App. 13



No. 80563-1-I/14 

- 14 - 

border, as well as any evidence extracted from them.  Simmons claimed that he 

was illegally arrested in his home by Mexican authorities and he inferred that this 

was directed by US authorities who were seeking him in connection to this incident.  

He was turned over to a deputy US Marshal at the US/Mexico border, transferred 

to the San Diego Central Jail, and eventually extradited to Washington based on 

a warrant filed with the information in this case.  The trial court denied the motion 

and found that Simmons failed to meet his legal and factual burden.  The court 

ruled that Simmons did not establish facts demonstrating any illegal search or 

seizure occurred as there was no evidence provided as to his arrest by Mexican 

authorities apart from Simmons’ own assertions.  The same is true on appeal, 

particularly in light of the fact that our review is limited to the record from the trial 

court.  See State v. MacFarland, 127 Wn.2d 322, 335, 899 P.2d 1251 (1995). 

On the record before us, we do not find the trial court erred in denying the 

motion to dismiss.  Aside from the inadequacy of the evidence in support of 

Simmons’ claims, we reiterate the Washington State Supreme Court’s clear 

holding in State v. Bowman: “‘Where, for any reason, an arrest is invalid, but the 

defendant enters a plea of not guilty and is in court on the day of trial, the court 

has jurisdiction of his person.’”  69 Wn.2d 700, 703, 419 P.2d 786 (1966) (quoting 

State v. Ryan, 48 Wn.2d 304, 305, 293 P.2d 399 (1956)).  The authority Simmons 

provides for this assignment of error focuses on tribal sovereignty, a uniquely 

distinguishable concern from government misconduct, and does not engage with 

this longstanding state authority. 
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We agree with the trial court’s ruling that Simmons had not met his burden 

and further determination that, “it would be [an] extraordinary [remedy for a] court 

to dismiss under 8.3(b) because somebody flees to Mexico and is then arrested in 

Mexico.”  The trial court noted “there is no evidence before this court as to arbitrary 

Governmental action that somehow would violate the Fourth Amendment here in 

his arrest.”  For this same reason, we need not consider Simmons’ argument for 

suppression given that he has not established that Washington authorities should 

be held responsible for the alleged misconduct of a foreign government.  Even if 

we found there was a sufficient record to reach that issue, suppression is not an 

available remedy under CrR 8.3(b). 

 
VI. Sufficiency of the Search Warrants for Simmons’ Cell Phones 

Simmons next challenges the sufficiency of search warrants issued as to 

his cell phones.  First, he argues that the warrant issued for a search of his cell 

phone lacked sufficient particularity regarding the information sought.  The record 

reveals that Simmons is conflating two separate warrants authorizing two distinct 

searches.  The first was for service provider records for a cell phone number from 

a specific two-day period, which Simmons argued lacked the requisite particularity 

as the warrant allowed for retrieval of cloud data generally.  However, no cloud 

data was recovered under authority of that warrant.  As such, we decline to review 

this challenge. 

The second warrant was for the search of the three phones transported with 

Simmons as associated with him at the time of arrest.  Here, the State conceded 

the first warrant to search the three phones was flawed and invalid.  The remedy 
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for the error, which Simmons agreed was proper, was for the State to seek a 

second warrant.  The State sought a second warrant under the independent source 

doctrine and executed a second search of the phones pursuant to the corrected 

warrant.  See State v. Gaines, 154 Wn.2d 711, 718, 116 P.3d 993 (2005).  Given 

that Simmons conceded at the trial court that the second warrant remedied the 

deficiencies in the original, his argument on appeal as to this issue is waived. 

 
VII. Prosecutorial Misconduct 

Simmons next avers that the prosecutor committed misconduct in closing 

argument based on three separate incidents.  “The right to a fair trial is a 

fundamental liberty secured by the Sixth and Fourteenth Amendment to the United 

States Constitution and article I, section 22 of the Washington State Constitution.”  

In re Pers. Restraint of Glasmann, 175 Wn.2d 696, 703, 286 P.3d 673 (2012).  

When a prosecutor commits misconduct, it may deprive a defendant of their 

constitutional right to a fair trial.  Id. at 703–04.  Prosecutors play a central and 

influential role in ensuring the fundamental fairness of the criminal justice system.  

State v. Monday, 171 Wn.2d 667, 676, 257 P.3d 551 (2011). 

To prevail on his claims of prosecutorial misconduct, Simmons must show 

that, within the context of the record and circumstances of the trial as whole, the 

prosecutor’s conduct was both improper and prejudicial.  State v. Thorgerson, 172 

Wn.2d 438, 442, 258 P.3d 43 (2011).  “To show prejudice requires that the 

defendant show a substantial likelihood that the misconduct affected the jury 

verdict.”  Glassmann, 175 Wn.2d at 704.  Because Simmons failed to object at 

trial, “the errors he complains of are waived unless he establishes that the 
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misconduct was so flagrant and ill intentioned that an instruction would not have 

cured the prejudice.”  Id.  As an initial matter, we look to each claim independently 

to determine whether the challenged statement constitutes misconduct. 

 
A. Improper Burden-Shifting 

Simmons first claims that the prosecutor “improperly shifted the burden to 

the defense in its rebuttal argument.”  In particular Simmons complains of the 

State’s characterization that the jury must “buy off” on the defense case, find that 

numerous witnesses were not credible, and accept that the telephonic evidence 

was an “unfortunate coincidence.”  Again, “[w]e review allegedly improper 

statements by the State in the context of the argument as a whole, the issues 

involved in the case, the evidence referenced in the statement, and the trial court’s 

jury instructions.”  State v. Fuller, 169 Wn. App. 797, 812, 282 P.3d 126 (2012).  

Even if we were to assume that this argument amounted to misconduct, we cannot 

say that it was not curable by the instructions directing the jury that “[t]he defendant 

has no burden of proving that a reasonable doubt exists as to these elements” and 

detailing the presumption of innocence.  Further, the statements complained of as 

burden-shifting were responsive to the closing argument of the defense.  This case 

hinged on credibility determinations as to the various witnesses, with no affirmative 

defense at play.  This left closing arguments from both sides to center on a review 

of credibility as to the various witnesses and allowed the parties to urge the jurors 

to believe certain witnesses over others as to their account of the events on the 

evening in question. 
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B. Vouching for State’s Witnesses 

Simmons next argues that the prosecutor improperly utilized the phrase “we 

know” throughout his closing such that it amounted to improper vouching for 

certain witnesses.  It is improper for a prosecutor to personally vouch for the 

credibility of witnesses.  State v. Brett, 126 Wn.2d 136, 175, 892 P.3d 29 (1995).  

Simmons notes in briefing that the prosecutor utilized “the phrase ‘we know’ about 

22 times,” but fails to provide context for any of those quotes.  When we look to 

the transcript of closing argument, the prosecutor’s use of “we know” was in the 

context of walking the jury through the various pieces of evidence presented at trial 

and suggesting the inferences they should draw from that evidence as finders of 

fact.  Even if we were to assume this was misconduct, we cannot conclude that it 

was so flagrant and ill-intentioned that instruction would not cure it.  The jury was 

provided instruction 22 which expressly stated, “You are the sole judges of the 

credibility of each witness.”  We presume that juries follow the instructions of the 

court.  State v. Moe, 56 Wn.2d 111, 115, 351 P.2d 120 (1960).  In light of this 

presumption, Simmons has not carried his burden as to this challenge. 

 
C. Appeal to Emotion 

Simmons next draws our attention to the prosecutor’s argument in the 

following passage: 

That’s because the law is rooted in our shared common intellectual 
sense, in our shared common moral sense. What that means is that 
if we apply the law to the evidence and we follow the law, then you’ll 
reach the correct verdict. And by doing that, by following the law, by 
applying the facts to the law, it will feel right, it will feel right 
intellectually, it will feel right morally, and it will feel right, just feel 
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right. Because it makes sense, the law makes sense. It makes sense 
here, and it makes sense here, and it makes sense deep in here. 

 
As to our preliminary determination of whether such argument constitutes 

misconduct, we need look no further than an opinion of this court published not 

even a year ago, wherein this same deputy prosecutor made this same 

argument—apparently a classic closing for him.  See State v. Craven, 15 Wn. App. 

2d 380, 475 P.3d 1038 (2020).  We reinforce the analysis and conclusion therein, 

As a judicial officer, the prosecutor should have understood that 
following and applying the law will not always feel right emotionally 
or instinctually. In fact, as the court instructed, jurors are court 
officers with an obligation to set aside their biases and intellectually 
apply the law to the facts even if the result is personally distasteful or 
disappointing. 
 

Id. at 388-89. 

Even in Craven, where defense objected, we concluded that the curative 

instruction given by the court was sufficient to resolve the prejudice created by the 

misconduct.  Id. at 386, 391.  In light of that determination, we cannot now say that 

Simmons has carried his burden in establishing the prejudice flowing from the 

prosecutor’s nearly identical statements in this trial were such that the misconduct 

was so flagrant and ill-intentioned that an instruction would not have been sufficient 

to cure.  We however, do think it wise that the prosecutor stop talking feelings and 

focus on law and evidence in closing argument. 

 
VIII. Life Sentence Under the Persistent Offender Accountability Act 

 In his final assignment of error, Simmons asserts the mandatory life 

sentence without the possibility of parole that was imposed pursuant to the POAA 

is unconstitutional given that one of his predicate offenses was committed while 
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he was a juvenile.  Simmons was 16 years old at the time of the offense, but was 

convicted as an adult and the crime is scored as an adult felony under the 

Sentencing Reform Act of 1981 (SRA).  RCW 9.94A.030(34).  Nearly identical 

challenges were addressed in our state Supreme Court’s recent opinion, State v. 

Moretti which held that the POAA did not violate article I, section 14 of our 

constitution when an offender’s sentence is based on prior convictions for most 

serious, or “strike,” offenses which were committed as young adults.  193 Wn.2d 

809, 834, 446 P.3d 609 (2019).  We recognize the factual distinction, though, given 

that Simmons was a juvenile, unlike the “youthful offenders” in Moretti.5 6  However, 

several recent cases from the other divisions of this court have followed Moretti 

with regard to defendants with predicate offenses committed before they reached 

the age of majority.  See State v. Teas, 10 Wn. App. 2d 111, 131–35, 447 P.3d 

606 (2019), review denied, 195 Wn.2d 1008 (2020); see also State v. Vasquez, 

No. 36281-7-III, slip op. at 11–14 (Wash Ct. App. Dec. 10, 2020) (unpublished), 

https://www.courts.wa.gov/opinions/pdf/362817_unp.pdf; State v. Smith, No. 

36213-2-III, slip op. at 20–22 (Wash Ct. App. Apr. 6 2021) (unpublished), 

https://www.courts.wa.gov/opinions/pdf/362132_ord.pdf.  In light of this precedent, 

we are bound to similarly follow the reasoning set out in Moretti. 

 
 
 

                                            
5 In footnote 5 of Moretti, the Court expressly stated “[w]e express no opinion on whether 

it is constitutional to apply the POAA to an offender who committed a strike offense as a juvenile 
and was convicted in adult court.” 

6 A juvenile is someone who has not reached the age of majority. RCW 26.28.010. 
“Youthful offenders” are those who have, but who may not yet have reached full brain maturity 
according to developing science. Case law continues to refine the age range that encompasses 
youthful offenders.  See In re Pers. Restraint of Monschke, 197 Wn.2d 305, 482 P.3d 276 (2021); 
State v. O’Dell, 183 Wn.2d 680, 358 P.3d 359 (2015). 
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A. POAA overview 

 Under the POAA, “persistent offenders” must be sentenced to life in prison 

without the possibility of parole.  RCW 9.94A.570.  A “persistent offender” is an 

individual who commits a third most serious offense after having been convicted 

on two separate prior occasions of most serious offenses or their out-of-state 

equivalents.  RCW 9.94A.030(38).  A “most serious offense” is any class A felony 

or certain class B felonies that are violent, sexual, or dangerous.  See RCW 

9.94A.030(33).  Juvenile offenses are not included as strikes under the POAA.  

State v. Thorne, 129 Wn.2d 736, 748, 921 P.2d 514 (1996) (abrogated on other 

grounds by Black v. Ctr. Puget Sound Reg’l Transit Auth., 195 Wn.2d 198, 457 

P.3d 453 (2020)); RCW 9.94A.030(34). 

 
B. Mootness 

 As a preliminary matter, the State asserts that this issue is moot given that 

Simmons’ offender score is so high that standard range sentences, with the 

statutory requirements as to the firearm enhancements and consecutive time, 

would function as a life sentence. 

 Generally, this court does not consider matters which are moot.  State v. 

Gentry, 125 Wn.2d 570, 616, 888 P.2d 1105 (1995).  “A case is technically moot if 

the court can no longer provide effective relief.”  State v. Hunley, 175 Wn.2d 901, 

907, 287 P.3d 584 (2012).  However, this court may consider an issue if it 

determines that it presents “matters of continuing and substantial public interest.”  

Id.  This determination is made by weighing the following factors: “‘[(1)] the public 

or private nature of the question presented, [(2)] the desirability of an authoritative 

App. 21



No. 80563-1-I/22 

- 22 - 

determination for the future guidance of public officers, and [(3)] the likelihood of 

future recurrence of the question.’”  Id. (alterations in original) (quoting In re Pers. 

Restraint of Mattson, 166 Wn.2d 730, 736, 214 P.3d 141 (2009)).  Claims involving 

interpretation of the SRA have been found to be “matters of continuing and 

substantial public interest.”  See Hunley, 175 Wn.2d at 907; see also Mattson, 166 

Wn.2d at 736.  The key distinguishing fact between Simmons’ case and those 

addressed in Moretti, however, is that one of Simmons’ strikes was committed 

when he was a juvenile as opposed to those committed as “youthful offenders” by 

the defendants in Moretti.  That single distinguishing fact is significant enough to 

weigh in favor of taking the issue up. 

 
C. Categorical Bar Analysis 

Simmons first argues that his sentence is categorically barred under article 

I, section 14 of our state constitution.  It has already been recognized that article I, 

section 14 is “more [protective] than the federal constitution in the context of 

sentencing both recidivists and juveniles,” so we need only look to our state 

constitution.  Moretti, 193 Wn.2d at 834.  “The first step in the categorical bar 

analysis is to determine whether there is a national consensus against” counting 

adult convictions for crimes committed while one was a juvenile toward a life 

sentence under a habitual offender law by looking at “‘objective indicia of society’s 

standards, as expressed in legislative enactments and state practice.’”  State v. 

Bassett, 192 Wn.2d 67, 85, 428 P.3d 343 (2018) (internal citation omitted) (quoting 

Graham v. Florida, 560 U.S. 48, 61, 130 S. Ct. 2011, 176 L. Ed. 2d 825 (2010)).  

The burden is on the party bringing the challenge to establish that a national 
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consensus exists.  Moretti, 193 Wn.2d at 821.  The second step is for this court to 

exercise its independent judgment.  Bassett, 192 Wn.2d at 87.  This is 

accomplished by considering “‘the culpability of the offenders at issue in light of 

their crimes and characteristics, along with the severity of the punishment in 

question’” and “‘whether the challenged sentencing practice serves legitimate 

penological goals.’”  Id. (quoting Graham, 560 U.S. at 67). 

As to the first step in the categorical bar analysis, whether a national 

consensus exists regarding the specific sentencing practice, Simmons has not met 

his burden.  Simmons argues there is an “emerging national consensus that 

juvenile offenses should not count as strikes.”  However in arguing such, Simmons 

focuses on juvenile convictions via juvenile adjudications as opposed to 

convictions in adult court for crimes that were committed by a juvenile.7  There are 

numerous ways in which a juvenile conviction in our state, and likely others, is 

distinct from an adult conviction where the crime was committed as a juvenile.  See 

Juvenile Justice Act of 1977, ch.13.40 RCW. 

As recently as 2019, in Moretti our Supreme Court expressly found there 

was no national consensus against using a crime committed as a young adult to 

enhance the sentence of an adult who continues to offend.  193 Wn.2d at 821.  

Specifically, the opinion provided, “[a] review of the case law shows that many 

state courts have held that when sentencing an adult recidivist, it is not cruel and 

unusual to consider strike offenses committed when the offender was not just a 

young adult, but a juvenile.”  Id. at 822.  Further, all of the secondary authority 

                                            
7 In Washington, jurisdiction over a juvenile defendant may be transferred to superior 

court if the juvenile court declines to retain it. See RCW 13.04.030; 13.40.110 
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provided by Simmons in the case before us existed at the time of the Supreme 

Court’s review in Moretti. Simmons has not met this burden to establish a national 

consensus against the sentencing practice he challenges. 

The second step is for this court to utilize its independent judgment by 

considering “‘the culpability of the offenders at issue in light of their crimes and 

characteristics, along with the severity of the punishment in question’” and 

determine “‘whether the challenged sentencing practice serves legitimate 

penological goals.’”  Bassett, 192 Wn.2d at 87 (quoting Graham, 560 U.S. at 67).  

Here, Simmons correctly identifies the severity of the sentence as the harshest 

available in our state.  See State v. Gregory, 192 Wn.2d 1, 427 P.3d 621 (2018).  

As to Simmons’ culpability in light of the crimes he committed, double murder and 

assault in the first degree all with firearm enhancements, we see no reason to 

depart from the reasoning set out in Moretti.  Moretti made clear that the focus in 

POAA analysis is not on the prior strikes where the commission of those crimes 

may have been impacted by incomplete brain development and other mitigating 

factors of youth, but on the third most serious offense that triggered the applicability 

of the POAA after the defendant continued to offend into adulthood.  Id. at 825–

26. 

Simmons falters by framing the punishment before this court as one for the 

conviction he received when he was a juvenile and not based on the multiple most 

serious offenses giving rise to this case.  As such, Simmons has not shown 

reduced culpability as to the present offenses which he committed at the age of 

35.  “Many of the cases exempting juveniles from harsh sentencing practices have 
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relied on the strong prospects of juveniles for change.”  Id. at 824.  Here, those 

cases do not apply to someone who continued to offend well into adulthood.  See 

Id. at 826.  Further, Simmons’ convictions here are of a more severe nature than 

those before the Moretti court.  Id. at 813–18 (reviewing consolidated challenges 

to POAA by multiple petitioners—Moretti was convicted of robbery in the first 

degree and assault in the second degree; Nguyen was convicted of first and 

second degree assault, both with a deadly weapon enhancement; Orr was 

convicted of burglary in the first degree and assault in the second degree, both 

with a deadly weapon enhancement). 

The final question of “whether the penological goals of retribution, 

deterrence, incapacitation, and rehabilitation are served by this sentence” is also 

resolved in a manner similar to Moretti.  Bassett, 192 Wn.2d at 88.  “A sentence of 

life without the possibility of parole will never serve the goal of rehabilitation.”  

Moretti, 193 Wn.2d 826–27.  “The main purposes of the POAA are ‘deterrence of 

criminals who commit three most serious offenses and the segregation of those 

criminals from the rest of society.’”  Id. at 827 (internal citation omitted) (quoting 

State v. Witherspoon, 180 Wn.2d 875, 888, 329 P.3d 888 (2014)). 

Simmons’ argument regarding the penological goals misses the mark as 

well because he focuses on youthfulness, as opposed to his decision-making in 

adulthood that led to the most recent strike offenses.  He claims that no deterrent 

effect exists by including strikes which were committed as a juvenile because “[t]he 

same characteristics that render juveniles less culpable also makes them less 

likely to consider potential punishment.”  However, Simmons did not commit these 
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murders and assault as a youth, but instead as an adult, which renders this 

particular argument inapplicable to the present case.  Here, like in Moretti, “[w]e 

do not have to guess whether [Simmons] will continue committing crimes into 

adulthood because [he] already ha[s].”  Id. at 829.  The penological goals intended 

by the legislature are served by including adult convictions for strike offenses 

committed as a juvenile. 

Simmons is unsuccessful in establishing that the Washington State 

Constitution categorically bars his sentence of life without the possibility of parole 

when predicated on an adult strike offense committed as a juvenile.  Simmons’ 

argument as to an “emerging” national consensus is not sufficient to carry his 

burden, particularly in light of our Supreme Court’s finding to the contrary in Moretti.  

Neither does he prevail on his arguments as to his culpability and whether POAA 

serves legitimate penological goals.  We further acknowledge that Division II of this 

court recently reinforced this particular analysis in Teas, which involved an 

offender who had committed their predicate strike offense between the age of 17 

and 19.8  10 Wn. App. 2d at 120, 131–35. 

 
D. Proportionality Review 

A second prong to Simmons’ constitutional challenge to his sentence is his 

assertion that it violates article I, section 14 of our state constitution because it is 

grossly disproportionate to the offenses for which he was convicted.  Moretti, 193 

Wn.2d at 830.  “When conducting a proportionality analysis, we consider ‘(1) the 

nature of the offense, (2) the legislative purpose behind the statute, (3) the 

                                            
8 Teas’ precise age at the time of this offense is unclear from the opinion. 
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punishment the defendant would have received in other jurisdictions, and (4) the 

punishment meted out for other offenses in the same jurisdiction.’”  Id. (internal 

citation omitted) (quoting Witherspoon, 180 Wn.2d at 887).  In Moretti, the 

Supreme Court found the life sentences imposed on the three petitioners were not 

grossly disproportionate.  Id. 

As to the first factor, the nature of the offense, Simmons was convicted of 

three most serious offenses at trial, all of which are class A felonies- two counts of 

murder in the first degree and one count of assault in the first degree, and the jury 

found by special verdict that a deadly weapon enhancement applied to each count.  

As a practical matter, the statutory maximum sentence for each murder charge 

and the assault in the first degree is life in prison.  Given Simmons’ offender score, 

and the mandatory consecutive and enhancement time, the State calculates his 

standard range as 1104–1351 months, or 92 to 112 years in prison.  Further, the 

convictions here are of a more serious nature than those reviewed and upheld by 

the Supreme Court in Moretti.  Id. at 830–31.  The first factor does not weigh in 

Simmons’ favor. 

Second, as to the legislative purpose of the statute, “the purpose of the 

POAA is to deter criminals who commit three most serious offenses and to 

incapacitate them by segregating them from the rest of society.”  Id. at 832.  Just 

like the petitioners in Moretti, Simmons has “shown that [he is] unwilling to stop 

endangering the public.”  Id. at 832–33.  Therefore, this factor tends to indicate 

that Simmons’ sentence is not grossly disproportionate. 
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The third factor, the punishment that the offenders would have received in 

other jurisdictions, does not weigh in Simmons’ favor, since multiple counts of 

murder could result in a death sentence in numerous jurisdictions.  See FLA. STAT. 

ANN. § 782.04; TEX. PEN. CODE ANN. § 12.31; ARIZ. REV. STAT. ANN. § 13-1105.  

Further, the Supreme Court has recognized that “[a] total of 34 states appear to 

have some sort of habitual offender statute, many of which allow or require 

imposing life sentences.”  Moretti, 193 Wn.2d at 833.  But even outside of the 

framework of a habitual offender statute, the crimes for which Simmons was 

convicted alone would result in a significant sentence in any jurisdiction. 

The final factor is the punishment the offender would have received for a 

different crime in the same jurisdiction.  In Moretti, the court framed this by looking 

to what the petitioners would have received if they had committed any other most 

serious offense—which would be identical to that of life without the possibility of 

parole.  Id. at 833–34.  The same is true here.  Simmons’ proportionality challenge 

fails. 

 
E. Racial Disproportionality 

Simmons’ final challenge to the constitutionality of his sentence is his claim 

that the POAA results in disparate racial impact and violates article I, section 14 of 

the Washington State Constitution.  The record before us is lacking in both 

sufficient data and argument for us to engage in a full review of this assignment of 

error.  Though Simmons argues his challenge mirrors that of Gregory, there the 

court was presented with more robust and conclusive data which allowed the 

Supreme Court to be “confident that the association between race and the death 
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penalty is not attributed to random choice.”  192 Wn.2d at 22 (emphasis omitted).  

We certainly acknowledge the systemic racism which permeates our criminal legal 

system.  We find compelling the defense assertion at oral argument that the 

numerous discretionary decisions of prosecutors accumulate along one’s 

trajectory through the system, including and especially the discretionary decision 

of a prosecutor to decline a particular juvenile offender into superior court and 

proceed against others in juvenile court.  However, in order to fully engage in the 

racial disproportionality analysis of the POAA that Simmons seeks, we simply must 

ground that review in comprehensive data.  We echo the conclusion reached by 

another panel of this court where we clarified that this sort of challenge requires 

thorough studies and specific data on the matter of disproportionality, and, in the 

absence of such a record, we decline to reach this issue.  See State v. Kennon, 

No. 80813-3-I, slip op. at 25–28 (Wash. Ct. App. Aug. 16, 2021) (unpublished), 

https://www.courts.wa.gov/opinions/pdf/808133.pdf.  Simmons has failed to 

demonstrate that his sentence of life in prison without the possibility of parole is 

unconstitutional. 

Affirmed. 

 
 
 
       
WE CONCUR: 
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